Report No. 1 of 2016 (Indirect Taxes — Service Tax)

Chapter lli
Non-compliance with rules and regulations

3.1 Introduction

We examined the records maintained by assessees in relation to the payment
of Service Tax and checked the correctness of tax payment and availing of
CENVAT credit. We noticed cases of non/short payment of Service Tax,
irregular availing and utilisation of CENVAT credit etc. We communicated
these observations to the Ministry through 98 draft audit paragraphs having
financial implication of X 216.34 crore. The Ministry/Department accepted
(up to January 2016) the audit observations in97 draft audit
paragraphs involving financial implication of ¥ 206.70 crore and in one case
the Ministry did not accept the audit objection. Out of the 97 paragraphs,
the Ministry accepted the 95 paragraphs involving an amount of
% 162.54 crore (Appendix-Il) and in two cases the Ministry’s reply is awaited.
Of this accepted amount, X 33.20 crore had been recovered. The interesting
observations are discussed under two major headings:

e Payment of Service Tax
e Availing of CENVAT Credit

3.2 Payment of Service Tax
3.2.1 Mining of Mineral, Oil or Gas Service

As per Section 65(105) of the Finance Act, 1994, mining of mineral, oil or gas
service was leviable to service tax with effect from 1 June 2007 and was
defined as any service provided or to be provided to any person in relation to
mining of mineral, oil or gas.

As per Notification No 1/2002-ST dated 1 March 2002 extended the provisions
of chapter V of the Finance Act 1994, to the designated areas in the
continental shelf and Exclusive Economic zone of India as declared by the
notification of the Govt. of India in Ministry of External Affairs Nos. S.0.429
(E) dated 18" July 1986 and S.0. 643(E) dated 19 July 1996.

The two notifications issued by the Ministry of External Affairs indicated the
names of the wells and corresponding coordinates which were declared to be
designated areas.

Notification No. 21/2009 dated 7 July 2009 further amended the notification
no. 1/2002 of 1 March 2002 and substituted the words ‘designated areas in
the continental shelf’ and ending with the words “with immediate effect” with
installations, structures and vessels in the continental shelf of India and the
exclusive economic zone of India”.
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This meant that all the services, irrespective of whether rendered in
designated or non designated areas, were taxable provided they fall within
the continental shelf of India and economic zone of India.

3.2.1.1 M/s Transocean Offshore Deepwater Drilling Inc. and M/s Sedco Forex
International Drilling Inc. in Mumbai Service Tax-ll Commissionerate,
rendered service of mining of oil to ONGC Limited in areas other than those
declared as designated areas, during the period 7t July 2009 to 12t
November 2009. Audit observed that for providing these services, the
assessees received an amount of ¥288.49 crore (¥196.75 crore +
¥ 91.74 crore) during September 2009 to December 2009. It was also noticed
that no service tax was not paid on this amount, which was not correct since
service tax was payable on all services pertaining to the continental shelf of
India and the exclusive economic zone of India as per Notification cited
above. This resulted in non-payment of service tax amounting to
T 30.27 crore (% 20.27 crore + T 10 crore) for the services rendered for the
above-mentioned period.

When we pointed this out (February and March 2010), the Ministry accepted
the audit objection and stated (December 2015) that SCNs, demanding an
amount of ¥38.70 crore and ¥ 14.31 crore issued to M/s Transocean
Offshore Deepwater Drilling Inc. and M/s Sedco Forex International Drilling
Inc. respectively, were adjudicated and demand confirmed in both cases.

3.2.1.2 M/s B.G.Exploration and Production India Ltd. (BGEPIL) in Service Tax-
IV Mumbai Commissionerate, in consortium with ONGC and Reliance
Industries Ltd. (RIL) had formed an Unincorporated Joint Venture and were
engaged in the mining of mineral oil and natural gas activities, thereby
sharing the cost and profit in the ratio of share holding in the Joint Venture
(ie. BGEPIL 30 per cent, ONGC 40 percent and RIL 30 per cent). ONGC
provided transportation service for transportation of mineral oil from
offshore to shore (distribution point) for which transportation charges
amounting to I 83.85 crore were recovered from the Joint Venture.

Further scrutiny revealed that ONGC charged Service Tax on 60 percent of
invoice value (i.e. BGEPIL and RILs share). The balance 40 percent being
ONGC’s interest in the Joint Venture was treated as ‘stock transfer’ and
thereby the value was reduced to the extent of 40 percent . Thus in view of
the above provision, the total value of service (ie. Total transport charges)
were required to be considered for the payment of Service Tax and not the
partial amount. Non-adherence to the above provision resulted in short
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payment of Service Tax amounting to T 48.62 crore for the period® from May
2007 to March 2011 which was to be recovered along with interest and
penalty.

When we pointed this out in (April 2012), the Commissionerate (May 2015)
stated that Show Cause Notice for the period from October 2007 to
September 2014 amounting to X 39.43 crore was issued to the assessee.

Further reply of the department about the reasons for difference in Tax Effect
and period covered between the audit observation and the SCN and the reply
of the Ministry were awaited (January 2016).

3.2.2 Registration of assessees

Section 69(1) of the Finance Act, 1994, provides that it is mandatory for every
person liable to pay Service Tax to get registered with Service Tax
department. Further section 68(1) of the Act provides that every person
providing taxable service to any person shall pay Service Tax.

It was observed that M/s B.L. Kashyap and Sons Ltd. provided construction
services to M/s HPCL Mittal Energy Limited (HMEL), Bathinda (Chandigarh I
Commissionerate). However, the Service provider was neither registered
with the department nor discharged his Service Tax liability during 2009-10 to
2011-12. The Service provider received X 139.22 crore during the period
2009-10 to 2011-12 towards construction services but did not charge Service
Tax from service recipient. This resulted in non-payment of Service Tax of
% 4.73 crore. The Service provider was also liable to pay interest and penalty
under section 75, 76 and 78 of the Finance Act, 1994.

When we pointed this out (June 2012), the Commissionerate replied (January
2013) that the matter was referred to the Jurisdictional Commissioner of
Service Tax Commissionerate, New Delhi, to conduct an enquiry and take the
necessary steps to recover the government dues and further stated that the
subject case was referred to Assistant Commissioner (Anti evasion), Service
Tax Commissionerate, New Delhi to initiate the necessary action against the
Service provider and recover the objected Service Tax amount.

The reply of the Ministry was awaited (January 2016).
3.2.3 Payment of Service Tax under Import of Service

As per Section 66 A(1) of the Finance Act 194, where any service specified in
clause (105) of section 65 is provided or to be provided by a person who has
established a business or has fixed establishment from which the service is

3 assessee had mentioned that till April 2007, Service Tax was paid on total value of

transportation charges
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provided in a country other than India, and received by a person (recipient) in
India then in such cases the recipient of such service is liable to pay Service
Tax.

M/s Ocap Chassis Parts Pvt. Ltd., Bhiwadi, a 100 percent Export Oriented
Unit, in Alwar Commissionerate, made payments/incurred expenditure on
account of the services received from foreign service provider. Scrutiny of
Balance Sheet for the period 2012-13 and 2013-14 revealed that the assessee
made payments/incurred expenditure of ¥ 2.87 crore on account of Travelling
expenses, Bank charges, Exhibition charges, Material testing charges and
CandF charges for various services received from foreign service providers,
but Service Tax as required under provisions mentioned above was not paid
on this amount. This has resulted in non-payment of Service Tax of ¥33.82
lakh including cess.

When we pointed this out (March 2015), the Ministry stated (October 2015)
that an appeal of the Department in a similar case was pending before
Honourable Supreme Court on which no stay had been granted. Therefore,
no action could be taken contrary to the said judgement at this stage.
However, protective show cause notice was issued (June 2015) for recovery
of Service Tax of ¥ 43.51 lakh.

The reply of the Ministry was not accepted as even if the similar issue was
pending in higher courts, an SCN to protect the revenue should have been
issued by the department suo-moto, which was done only after being
pointed out by us.

3.3  Availing of CENVAT credit
3.3.1 Non-reversal / Short reversal of CENVAT credit

As per Rule 6 of the CENVAT Credit Rules, 2004, CENVAT credit shall not be
allowed on such quantity of input or input service which is used in the
manufacture of exempted goods or for provision of exempted services. As per
Rule 2(e), ‘exempted service’ means taxable services which are exempt from
the whole of the Service Tax leviable thereon, and includes services on which
no Service Tax is leviable under section 66B of the Finance Act. Notification
No. 03/2011-CE (NT) dated 1 March 2011 clarified that ‘exempted services’
includes ‘trading’. Further, as per Board’s Circular No.943/04/2011-CX, dated
29 April 2011, trading is an exempted service, even prior to 1 April 2008.

M/s L and T Limited (Heavy Engg. Division), Powai in Mumbai
Commissionerate, also engaged in trading activities, was eligible for availing
proportionate CENVAT credit of input service. Accordingly the assessee
exercised the option to reverse proportionate Service Tax credit with respect
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to common services as per Rule 6(3)(ii) read with Rule 6(3A) for the financial
years 2010-11, 2011-12 and 2012-13.

(i)

(ii)

(iii)

Audit observed that for arriving at proportionate credit to be reversed
in respect of exempted services, trading activities were not
considered during the financial year FY11. The proportionate CENVAT
credit attributable to trading activities worked out to ¥ 22.03 lakh was
required to be reversed along with interest amounting to ¥ 14.49
lakh. Similar exercise was required to be done for financial years FY09
and FY10 also.

Audit also observed that for FY12 and FY13, the assessee was
calculating and paying the Service Tax credit attributable to exempted
output services including ‘trading activities’ on provisional-basis for
each month; and had determined 8.23 per cent®® (for FY12) and 9.28
percent (for FY13) as the final attributable Service Tax credit for the
whole year.

However, audit scrutiny of the calculations vis-a-vis ER-1 returns filed
by the assessee revealed that the assessee was not considering ‘the
total CENVAT credit taken on input services during the financial year’
as stipulated in the provisions of Rule 6(3A)(c)(iii) of CENVAT Credit
Rules, 2004. While reversing, the assessee was adopting only the
‘CENVAT credit in respect of common input services’, in contravention
of the formula.

This omission resulted in incorrect calculation and short-reversal of
amount of ¥ 65.49 lakh (for FY12) and % 78.08 (for FY13). This was
required to be reversed along with interest.

Internal audit covering the period pointed out non-compliance to Rule
6 of the CENVAT Credit Rules, 2004 in respect of exempted goods and
that the assessee was liable to pay an amount of Five percent (Six
percent with effect from 1 April 2012) of the value of exempted
goods. But Internal Audit did not point out any lapse in respect of
exempted services (including ‘trading’) as pointed out by CERA.

When we pointed this out (April, 2014), the Ministry accepted the audit
objection and stated (December 2015) that SCN was issued for FY10 to
FY13 amounting to ¥ 1.41 crore and another SCN for the period FY14
amounting to ¥ 4 lakh was issued. It appeared that due to late issue of
SCN, demand for FY09 had been time-barred.

° as per the formula prescribed under Rule 6(3A)(c)(iii) of the CENVAT Credit Rules, 2004

41




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




